Chapter 2

Regulatory framework
and Guiding Principles

In recent years, much has been written about the positive and negative impact of
business on human rights, and how, why and if the corporate sector should be more
engaged in respecting and protecting rights. Beginning in earnest in the 1990s, the
debate has now largely moved from ‘if” business should be engaged with human
rights to “how’. But, as the role and influence of corporations has increased globally,
so too has the confusion around what specifically is required of them, and what the
best mechanisms are to encourage companies to engage more substantially with
human rights.

This chapter provides an overview of the principal regulatory developments in
this field; those developments encompass a broad array of tools including inter-
national and national laws, soft norms and stakeholder-led initiatives. A reference to
‘regulating’ corporate conduct will mean different things to different people. Regula-
tion is used here in a broad sense to incorporate formal and informal and legal and
non-legal mechanisms, designed to influence or at times press corporations to better
respect and/or protect human rights. Indeed, the business and human rights field is
remarkable for the diversity of techniques that have been employed to regulate cor-
porate conduct along with the breadth of stakeholders involved in using varied
strategies.

The contribution by Justine Nolan spans the breadth of this movement and rein-
forces the apt statement of the former Special Representative of Business and Human
Rights, that ‘there is no single silver bullet solution to the institutional misalignments
in the business and human rights domain. Instead, all social actors — States, busi-
nesses, and civil society — must learn to do many things differently’.' The adoption
by the UN Human Rights Council in 2011 of the Guiding Principles on Business and
Human Rights (Guiding Principles) was a major development in the business and
human rights field. Chip Pitts describes the Guiding Principles and their impact. John
Ruggie discusses his foundational premises in the development of the Guiding Prin-
ciples and what, in his view, are the crucial next steps to be addressed in the business
and human rights field.

What is becoming increasingly apparent is that in striving for greater protection
for human rights, a multiplicity of stakeholders (both state and non-state actors) must
be involved. Some of the most powerful global actors today are companies, not
governments. Logically, recourse to international or local laws and a system of
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enforcement and judicial relief in the host countries where global corporations
operate should be the primary option for ensuring greater protection for human
rights. However, the reality is that in many countries this simply is not occurring.
Laws are sometimes weak but enforcement is weaker still. Soft-law and stakeholder-
led initiatives have an important role to play in engendering greater corporate respect
for human rights and many of these mechanisms highlighted in this chapter must
necessarily work in collaboration with each other.

Note

1 Human Rights Council, ‘Protect, Respect and Remedy: a Framework for Business and Human Rights’, Report
of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corpo-
rations and Other Business Enterprises, John Ruggie, UN Doc. A/HRC/8/5 (7 April 2008), para. 7.

Section 2.1

Mapping the movement: the business and
human rights regulatory framework

Justine Nolan

1 Introduction

Traditionally, responsibility for protecting and advancing respect for human rights
has been assumed to be the duty of the state (national governments), with rules
drawn predominantly from international treaties that might then be translated into
national laws, such as health and safety or anti-discrimination legislation. It is
only quite recently that discussion has expanded to focus on the human rights
responsibilities of companies. In response to the evolution of the global business and
human rights agenda in the last three to four decades, private (or public—private)
regulation' has become a central means of driving consensus on how corporations
can and should advance respect for (and sometimes protect) human rights. Inter-
national law and its state-centric framework for protecting rights is proving inad-
equate to stem and redress corporate rights violations and has led to protection or
governance gaps.

Writing in 2008, then United Nations (UN) Special Representative for Business
and Human Rights (SRSG), John Ruggie noted that ‘the root cause of the business
and human rights predicament today lies in the governance gaps created by globali-
zation — between the scope and impact of economic forces and actors, and the capa-
city of societies to manage their adverse consequences’.> That is, corporations often
operate in countries that do not have the capacity or will to protect the rights of
those within their jurisdiction; as a result, their activities are difficult to monitor
and regulate, and wrongs often remain without redress. All around the global
marketplace, non-state actors such as non-government organizations (NGOs),
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international institutions, unions, companies, multi-stakeholder groups and industry
bodies, have stepped in to develop governance mechanisms that attempt to fill
such gaps.’

The adoption by the UN Human Rights Council in 2011 of the Guiding Prin-
ciples on Business and Human Rights* (Guiding Principles) signalled acceptance of
the notion that corporate responsibility to respect human rights exists independently
of, and as a complement to, states’ duties to protect human rights. While the Guiding
Principles provide a useful foundation for future action, many stakeholders were
already involved in developing non-state-based regulatory initiatives — such as the
Fair Labor Association or the Global Network Initiative — to develop industry stand-
ards, metrics and implementing procedures that give substantive content to corporate
human rights responsibilities. This transfer or sharing of regulatory authority
between states and non-state actors utilizes a combination of hard and soft laws’ to
establish relevant standards for corporate activity, including compliance mechanisms
to monitor implementation of these standards.

This chapter provides an overview of the history of international, state and non-
state efforts to regulate corporate compliance with human rights standards. It begins
by highlighting the central obligations of states to protect human rights on the basis
of international human rights and labour laws and national laws. The chapter then
takes note of the corollary development of soft law (both from a top-down inter-
national institutional perspective and from a bottom-up stakeholder driven process)
that has arisen in response to gaps in state protection mechanisms. What is becoming
increasingly apparent is that for sustained improvements to occur, a multiplicity of
stakeholders and mechanisms must be used to both prevent and redress the impact of
business on human rights.

2 The human rights framework and its
traditionally state-centric focus

The international human rights framework has been a touchstone for many seeking
to attach human rights responsibilities to corporations. The relevance of human rights
to business is now more generally accepted,® but the extent of corporate responsibil-
ities (or perhaps even obligations) flowing from that symbiotic relationship is more
contested. Understanding the human rights framework helps attach content to the
rights themselves and gives a broader basis for understanding the independent but
also interdependent responsibilities of both states and business in protecting and
respecting these rights.

2.1 Universal Declaration of Human Rights

The Universal Declaration of Human Rights (UDHR) lists 30 substantive human
rights that are promulgated as a common standard of achievement for all peoples and
all nations: every ‘individual and organ of society’ shall strive by teaching and
education to promote respect for these rights and by progressive measures secure
their universal and effective recognition and observance.” Motivated by the
experiences of the preceding world wars, the UDHR was the first time that countries
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agreed on a comprehensive statement of inalienable human rights. The UDHR is
expressed entirely in terms of entitlements for individuals and peoples rather than
obligations on states or other entities. As a declaration of the UN General Assembly,
it does not create legal obligations of itself. Nevertheless, the UDHR is frequently
cited as the source of human rights obligations that corporations are urged to follow.

The expression ‘every individual’ in the UDHR can be taken to include juridical
persons. Thus ‘every individual and organ of society’ excludes no one, including
corporations.® Furthermore, the phrase ‘every organ of society’ indicates that the
human rights in the UDHR are to be respected, protected and promoted not only by
states but also by all social entities capable of affecting the enjoyment of human
rights, including corporations.’

Extending the moral, if not legal, authority of the UDHR to corporations relies
on art. 29, which acknowledges that ‘everyone’ has ‘duties’ to the community, and
art. 30, which prohibits any ‘group’ from engaging in any activity or performing any
act aimed at destroying any of the rights and freedoms in the UDHR. Ultimately,
however, the UDHR’s provisions arguably express no more than a desire that corpo-
rations might ‘strive’ to promote respect for human rights rather than directly impos-
ing any binding legal obligations on these non-state entities.'’

2.2 International human rights treaties
While the UDHR identifies human rights entitlements rather than explicit legal
obligations, international human rights treaties transform those rights into binding
legal obligations upon states. The International Covenant on Civil and Political
Rights (ICCPR)'"" and the International Covenant on Economic, Social and Cul-
tural Rights (ICESCR)'? make all the rights in the UDHR, other than the right to
property, obligations of states party to them. Human rights obligations are also
contained in subject-specific treaties including conventions of the International
Labour Organization (ILO),"* agreements concerning slavery' and racial discrimi-
nation"® and the rights of particular groups including women,'® children'” and
migrant workers.'®

The state-centric framework of international human rights law emphasizes the
primary responsibility of governments to protect human rights while remaining par-
tially blind to the opportunity to speak more directly to influential non-state actors
including corporations. The size, revenues and global reach of some corporations
now means that their potential power to impact communities is commensurate with
those of states; yet they are not directly bound by international human rights laws."
More recent treaties, and occasionally treaty bodies, have begun to refer more
directly to the role of states in specifically preventing human rights abuses by corpo-
rations.”’ It is commonly assumed that these treaties do not themselves create direct
obligations for corporations?! but instead require states to regulate and adjudicate the
acts of corporations in order to fulfil their duty to protect human rights as outlined in
the treaties. Thus, a state failure to ensure compliance by private employers with
basic international (or comparable national) labour standards could amount to a vio-
lation of the right to work or to just and favourable working conditions. However,
the fact that a treaty imposes an obligation on a state to protect private persons from
the actions of another does not automatically enable an individual to seek legal
recourse from another private actor (such as a company) for violating his or her
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rights. Without direct obligations for companies, any allegation of a violation of
human rights needs to be framed in terms of the responsibility of the state to protect
human rights from violations by private actors.

2.2.1 A business and human rights treaty?

The resolution adopted by the UN Human Rights Council in 2014%* to explore the
development of a business and human rights treaty raises anew the issue of whether
the international human rights law framework can accommodate corporate liability.
Questions arise as to the necessity for a treaty, the potential effectiveness of a treaty
and the theoretical and practical feasibility of establishing a framework to hold hun-
dreds of thousands of corporations to account.® The current debate harks back to that
which began in the 1970s (with respect to the development of a UN Draft Code to
regulate transnational corporations) and perhaps illustrates how little has changed in
certain respects. This issue is discussed in more detail in Sections 2.3, 2.4 and 2.5.

2.3 ILO conventions and guidelines

Core labour standards are a subset of fundamental human rights, some of which are
expressly recognized in human rights treaties. However, it is a ‘regrettable paradox
that the human rights movement and the labor movement run on tracks that are
sometimes parallel and rarely meet’,** despite the substantial overlap between the
two. The right to work has direct intersections with many other rights, including civil
and political rights, such as the right to life and freedom of expression, and also eco-
nomic, social and cultural rights, such as the rights to health and an adequate
standard of living.

The ILO (the establishment of which pre-dates the UN by more than 25 years)
liaises closely with UN charter-based and treaty-based bodies, and reports on issues
such as child labour, discrimination, forced labour, migrant workers and freedom of
association. Although the essence of both the UN and ILO compliance mechanisms
is based on dialogue and persuasion, the systems of supervision (ILO) and monitor-
ing (UN) differ. The ILO’s unique tripartite structure aims to ensure the full parti-
cipation of not only governments but also employer and employee representatives in
the drafting and implementation of labour standards. Tripartite governance is not a
panacea, however, and its effectiveness relies on the ability of each of the parties to
negotiate as independent entities. In some regions of the world,

industrial relations law and practice are closely bound up with industrialisation and
development strategies that are generally accompanied by state control over labour
unions in order to maintain the stability that national governments may feel is needed
for rapid economic development.?®

China is but one example of a country where the independence of the three delegate
factions to the ILO is compromised.

International labour standards take the form of conventions (legally binding
treaties) that may be ratified by member states, which are then monitored for com-
pliance. Recommendations (non-binding guidelines) may supplement a particular
convention or provide more general guidance on labour standards and their imple-
mentation. In the nearly 100 years since its creation, the ILO has drafted numerous
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conventions and recommendations covering a diverse range of topics but it has been
less effective in enforcing standards than creating them. The ILO has enunciated four
‘core labour standards’ — freedom of association and collective bargaining, elimina-
tion of discrimination, elimination of forced labour and elimination of child labour —
which are linked to eight conventions, commonly referred to as the ILO’s
fundamental or core conventions.”® Like international human rights treaties, 1ILO
conventions legally and directly bind states, rather than business. However, in 1977
the ILO attempted to speak more directly to business and launched its Tripartite Dec-
laration of Principles Concerning Multinational Enterprises and Social Policy.?” The
Declaration aims to provide guidance concerning how corporations can positively
contribute to economic and social progress. It encourages companies to implement
labour rights but does not contain any enforcement mechanisms to ensure they do so.

Snapshot
The ILO and the Cambodian garment sector

Cambodia’s Better Factories programme is illustrative of a departure from the
ILO’s traditional approach and highlights the potential value of involving a multi-
plicity of stakeholders and approaches (i.e. both ‘carrot and stick’) in improving
working conditions.?® The programme developed out of the 1999 US-Cambodia
Bilateral Textile Trade Agreement, which provided Cambodia with increased
access to the US market (via increased quotas) based upon tangible improve-
ments in working conditions in Cambodia’s garment factories.”’ The project,
launched in 2001, monitors factory performance against international and
national labour standards and was established by the ILO in cooperation with the
US and Cambodian governments. It is not strictly a multi-stakeholder initiative in
terms of its governance and structure but the participation of non-state actors
(including business, NGOs and unions] in the programme is crucial.

Monitoring reports concerning the labour standards have been used by the
US government to assess quota increases, as well as by global corporate buyers
to determine where they should place their orders. Quotas were eliminated in
2005, but the ILO programme continues with the ongoing support of the Garment
Manufacturers’ Association in Cambodia, international buyers and unions;
however, concerns have been raised about progress since 2005.%° Key to the con-
tinuation of the programme are global buyers who are conscious of their own
reputations and who, ‘in the continuing absence of a [local]l well-funded labor
inspectorate ... appear to be driving improved compliance with ILO labor
standards’.*'

While international standards, such as those found in ILO and human rights
treaties, are the appropriate baselines against which to monitor corporate com-
pliance, they have meaning only if effective remedies and enforcement mecha-
nisms are put in place or if they are taken up by local governments. The Better
Factories project has the potential to showcase a concrete example of how inter-
national standards, together with strong monitoring and trade incentives and
encouragement (in the form of orders) by global buyers and the involvement of
civil society and unions, could be combined to form a sustainable basis for
improving working conditions. However, some dispute the continued improve-
ments in Cambodian factories, in part due to the fact that with the elimination of
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the quotas in 2005, the programme became ‘non-binding and unenforceable’.?
Some argue that ‘by implementing non-binding programmes that offer carrots
without wielding a stick, poverty wages and precarious work continue to be the
norm in Cambodia’s garment factories’.®

2.4 National laws

In most jurisdictions, national laws regulate specific corporate activities that affect
human rights through provisions dealing with labour rights, anti-discrimination,
environmental protection and crime. National laws can and do directly target corpo-
rations as subjects of law, although domestic legislation typically does not apply
extraterritorially. Responsibilities of states as bounded by territorial limits do not
match the transnational operations of the companies based or operating within their
territory. The Guiding Principles adopted a rather modest approach to the prospect of
states regulating corporate activities extraterritorially by noting only that ‘[s]tates
must protect against human rights abuse within their territory and/or jurisdiction by
third parties, including business enterprises’.** The Commentary to Guiding Principle
No. 2 elaborates on these territorial and jurisdictional limits by noting the possibil-
ities open to states to broaden and deepen the scope of the duty to protect under inter-
national human rights treaties, but it does not go so far as to suggest that states are
obliged to act in this regard.*® However, in contrast, several UN bodies have taken a
more expansive approach regarding who and what a state might regulate in the
pursuit of protecting human rights.*® The barriers to regulating corporate activity
extraterritorially are more likely to be political than legal.’’

Snapshot
US Foreign Corrupt Practices Act

When looking for examples of how a state might reasonably regulate corporate
activities beyond its borders, one model of extraterritorial legislation that has had
a widespread impact on the private sector is the US Foreign Corrupt Practices
Act (FCPA).*® Adopted in 1977,*” the FCPA has influenced the way in which US
businesses operate abroad, and has changed the global business environment
more generally with respect to corruption. Setting a precedent for how a legis-
lative model can reverberate globally, the FCPA was followed into operation by
the OECD Convention on Combating Bribery of Foreign Public Officials in Inter-
national Business Transactions, and the UN Convention Against Corruption,
which established international standards for combating corruption. Companies
have responded to these global anti-corruption laws by developing due diligence
programmes to proactively identify potential risks. The global implementation of
laws to combat corruption is a useful model for assessing how greater rigour
could be brought to bear in applying international human rights standards to
business, and the mandated due diligence requirements showcase how the
Guiding Principles could be hardened into a national legislative model with extra-
territorial reach.

Another way states can ‘regulate’ corporate activities that take place outside their
territory is to mandate increased transparency in global business operations. For
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example, s. 1502 of the US Dodd-Frank Act requires all listed companies to report
on the sources of minerals used in their products that originate from the Democratic
Republic of Congo (DRC) or adjoining countries.*' The purpose of this provision is
to provide greater transparency about how the trade in minerals is potentially fuelling
and funding the armed struggle in the DRC; functionally, it relies on the adverse rep-
utational impact of such disclosure rather than mandating penalties for actually
sourcing minerals from conflict-afflicted regions.

Reporting requirements are a first step in linking transparency with account-
ability, but much depends on the quality of the reports and to what use the informa-
tion is then put. A study of the first set of Conflict Minerals Reports submitted to the
Securities Exchange Commission up to June 2014 argues that these reports exhibited
a low level of compliance with due diligence requirements and identified several
obstacles to achieving broader compliance, including that:

(i) international norms on supply chain due diligence are in their infancy; (i) the prolif-
eration of certification standards and in-region sourcing initiatives are still evolving
and often competing; and [iii) inadequate local security and weak governance inhibit
the mapping of mineral trade and the tracing of minerals in the region.*?

Ultimately, however, laws — whether national or international — are only as
strong as their enforcement capacity. In many countries, labour laws, in particular,
are hampered by the inability or unwillingness of the state to enforce them. For
example, in 2013 the US ‘federal Occupational Health and Safety Administration
ha[d] just two thousand inspectors to monitor over eight million workplaces in the
United States, meaning that it [could] inspect each workplace only once every 131
years’.* In 2013, the Bangladeshi government identified

the need to hire 800 additional labor inspectors to conduct factory inspections. Almost
two years later, the government had created 392 new positions (almost half of the
target number of inspectors). However, as of October 2014, the government had only
been able to fill 50 of these positions.*

Likewise, reporting regulations with no sanctions attached for non-compliance are
likely to result in partial compliance.* Such regulatory enforcement gaps have led to
increased reliance on tools developed by non-state actors to monitor and report on
workplace conditions.

3 International institutional initiatives

There have been a variety of attempts, particularly since the mid-1970s, to use ‘soft
law” to regulate the impact of business practices on human rights, for instance,
through multi-stakeholder guidelines, declarations or codes of conduct. The institu-
tional initiatives highlighted below are examples of attempts by various international
organizations to harness the power of business to positively impact human rights by
providing broad frameworks that assist companies in understanding what constitutes
responsible business conduct. The utility of these initiatives is not their ability to act
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as a tool of legal accountability or as a means of providing sector-specific advice on
how to respect and protect human rights; rather, the initiatives engage with com-
panies to assist them to better understand the general contemporary responsibilities
of business with respect to human rights and in promoting ethical leadership on
human rights.

3.1 The UN Draft Code of Conduct on Transnational
Corporations

In 1973 the UN Economic and Social Council charged a ‘Group of Eminent Persons’
with the task of advising on matters related to transnational corporations (TNCs) and
their impact on the international development process. In 1974 the UN established
the Centre on Transnational Corporations, which, by 1977, was coordinating the
negotiation of the Draft Code of Conduct on Transnational Corporations (Draft
Code). The text of the Draft Code contained duties for TNCs to respect host coun-
tries’ development goals, observe their domestic laws, respect fundamental human
rights and observe consumer and environmental protection objectives. The Draft
Code was never officially adopted and its legal nature was never established. There
were proponents of both a universally applicable, legally binding code and a volun-
tary code. If binding, the Draft Code would have served as a convention with both
national and international mechanisms for implementation. If voluntary, it would
have merely served as a set of broad guidelines to be observed by participating
parties. That decades-old debate is now being reinvigorated with the 2014 resolution
by the UN Human Rights Council to explore a treaty to regulate corporate activity.

3.2 The Organisation for Economic Co-operation and
Development Guidelines for Multinational

Enterprises*

The OECD Guidelines for Multinational Enterprises (OECD Guidelines) are ‘recom-
mendations addressed by governments to multinational enterprises operating in or
from adhering countries’.*’ First launched in 1976 with only a passing reference to
human rights, they were updated in 2011 to incorporate the tenets of the Guiding
Principles. OECD members and adhering states are obliged to set up a National
Contact Point (NCP) to promote the OECD Guidelines. The OECD Guidelines are
voluntary in their application and multinational enterprises are invited to adopt the
guidelines in their management systems and incorporate the OECD Guidelines into
their corporate operations. In the 2000 update of the OECD Guidelines a new com-
plaint procedure was introduced that allows NGOs and others to submit complaints
concerning alleged breaches of the OECD Guidelines to a government’s NCP.*® To
date, approximately 300 complaints have been addressed by NCPs but the extent of
the remediation that has resulted from these complaints is unclear.* The OECD
Guidelines have been widely criticized in part because of the inconsistent manner in
which they have been applied by NCPs; nevertheless, the fact remains that the
OECD Guidelines are one of the few institutional initiatives that includes a dispute
resolution mechanism.*
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Snapshot
United Kingdom [UK) National Contact Point and Gamma

Gamma International UK is part of the Gamma Group of companies that supplies
and trains government agencies in the areas of communications monitoring, data
recovery and forensics, and technical surveillance. In 2013 a complaint was
lodged with the UK NCP by a number of NGOs (including Privacy International). It
was alleged that Gamma supplied a spyware product (Finfisher) to agencies of
the Bahrain government, which had used it to target pro-democracy activists in
Bahrain. It was alleged that these activists were subsequently detained and in
some cases tortured by the Bahrain security forces.”’ The complainants did not
suggest that Gamma had a role in deciding who was targeted; rather, it was
argued that the company should have made a judgement about the general risk
that supplying Finfisher to Bahrain would lead to the product being used for
internal repression.*

The UK NCP made a first assessment of the complaint in 2013 and offered
the parties mediation but they were unable to reach agreement. In 2015 the UK
NCP issued its findings® that Gamma’s actions were not consistent with the
general obligations in the Guidelines to respect human rights, that it had failed to
develop a company policy on human rights and that it did not conduct appropriate
due diligence.

The decision acts as a recommendation to the company and while it
attracted media attention and was useful in ‘naming and shaming” Gamma, the
NCP does not have the power to ensure that Gamma’s practices change in
accordance with its recommendations. The NCP will issue a follow-up report one
year after the release of its findings, which may again be useful in focusing public
attention on the practices of one particular company.

3.3 UN Global Compact
In 2000 the UN established the Global Compact, which calls on companies to volun-
tarily ‘embrace and enact’ a set of 10 principles relating to human rights, labour
rights, the environment and anti-corruption. By participating, companies agree to
incorporate the principles in their day-to-day operations and issue an annual public
Communication on Progress, which reports on the company’s progress in imple-
menting the principles. A failure to report could eventually lead to the expulsion of
the company from the Global Compact.™

While the Global Compact has been successful in attracting a large number of
participants, now estimated at more than 12,000 participants, including over 8,000
businesses,” its attempt to build a broad and inclusive tent has attracted some criti-
cism, including with respect to the generality of its provisions, its participants’ lack
of commitment and the limited accountability that participation entails.*® The Global
Compact is not a vehicle to push companies beyond their comfort zone in confront-
ing their human rights responsibilities; nor is it a tool for holding corporations to
account for human rights violations. It is an educational initiative that raises aware-
ness around business and human rights issues and, as such, can be a useful basis
for peer learning. The Global Compact was significant for squarely placing human
rights on the corporate agenda and welcoming business into the fold of the UN, but
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arguably the Global Compact has never reached its full potential as a learning plat-
form and legitimately attracts criticism that it has instead been captured by ‘big

business’.>’

Snapshot
The Global Compact’s principles

Human rights

. Principle 1: Businesses should support and respect the protection of inter-
nationally proclaimed human rights; and

. Principle 2: make sure that they are not complicit in human rights abuses.

Labour standards

e Principle 3: Businesses should uphold the freedom of association and the
effective recognition of the right to collective bargaining;

e Principle 4: the elimination of all forms of forced and compulsory labour;

. Principle 5: the effective abolition of child labour; and

. Principle 6: the elimination of discrimination in respect of employment and
occupation.

Environment

. Principle 7: Businesses should support a precautionary approach to
environmental challenges;

. Principle 8: undertake initiatives to promote greater environmental
responsibility; and

e Principle 9: encourage the development and diffusion of environmentally
friendly technologies.

Anti-Corruption
. Principle 10: Businesses should work against corruption in all its forms,
including extortion and bribery.

3.4 The UN Norms on the Responsibilities of

Transnational Corporations and Other Business
Enterprises with Regard to Human Rights

In 1998 the UN Sub-Commission on the Promotion and Protection of Human Rights
established a five-member Working Group to ‘draft Norms ... on the responsibilities
of transnational corporations and other business enterprises with regard to human
rights’.*® The Group embarked on a series of consultations during which various ver-
sions of the Norms were circulated and commented on by a diverse group including
representatives from governments, intergovernmental organizations, NGOs, busi-
ness, the UN and other interested parties. In 2003 the Working Group presented to
the Sub-Commission a set of draft Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights.>
Although the Sub-Commission unanimously adopted the Norms,* the UN Commis-
sion on Human Rights in its 2004 session took note of the Norms, but resolved,
much to the relief of many in the business community and many governments, that
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the Norms had ‘no legal standing’.®’ The Commission then, in its 2005 session,
effectively curtailed any further debate about the Norms by requesting the UN
Secretary-General to appoint a Special Representative of the Secretary-General on
human rights and transnational corporations and other business enterprises (SRSG)
to, among other things, clarify the standards of corporate responsibility.®* The SRSG
later described the Norms endeavour as a ‘train wreck’ and declared the Norms
dead.®

The Norms identified specific human rights relevant to the activities of business,
such as the right to equal opportunity and non-discrimination, the right to security of
person, the rights of workers and the rights of particular groups such as indigenous
peoples. The Norms were based on the concept that:

[Elven though States have the primary responsibility to promote, secure the fulfilment
of, respect, ensure respect of, and protect human rights, transnational corporations
and other business enterprises, as organs of society, are also responsible for promot-
ing and securing the human rights set forth in the Universal Declaration of Human
Rights.®

The Norms provoked heated debate between business, government, human rights
organizations and international and corporate lawyers. A number of key business
organizations objected to the Norms on a variety of fronts and lobbied strongly
against any moves by the Commission to adopt the Norms.* In contrast, many NGOs
stridently welcomed the Norms.®

The main objections to the Norms were documented in a 2005 report prepared
by the UN Office of the High Commissioner on Human Rights.®

Critics of the Norms argued that: the legal responsibilities placed on business
were more extensive than those placed on states; the Norms privatized the protection
of human rights by shifting the responsibility from states to business; the implemen-
tation provisions were unworkable; some of the standards vague and duplicative of
other initiatives; and the binding nature of the Norms could be counterproductive,
potentially jeopardizing other voluntary efforts such as the UN Global Compact,
which was established during the Norms’ drafting process.

Proponents of the Norms argued that the Norms could: fill a regulatory gap
where states were failing to legislate effectively or were unable to protect human
rights; address the shortcomings of the various voluntary initiatives that were incon-
sistent in their treatment of human rights and insufficient to mitigate corporate viola-
tions of rights; and offer the possibility of a remedy to victims of human rights
violations.

The introduction of the Norms altered the framework of the business and human
rights/corporate social responsibility debate. Some of the more amorphous corporate
social responsibility dialogues now had to accommodate a debate on the role and
relevance of international human rights to business. The divisive fracas spurred by
the Norms gave way in 2005 to the consensus-seeking approach of the SRSG as he
sought to build bridges between the various stakeholders and forge a different frame-
work for addressing business and human rights challenges.
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3.5 UN ‘Protect, Respect, Remedy’ Framework and

the Guiding Principles

In July 2005 the UN Secretary-General appointed Professor John Ruggie as the
SRSG. In the following years, Ruggie undertook an extensive consultation process
and in 2008 presented the UN Human Rights Council with a Framework to anchor
the business and human rights debate. The Framework comprises three core pillars
(or principles):

1 the state’s duty to protect against human rights abuses by third parties, including
business;

2 the corporate responsibility to respect human rights; and

3 the need for more effective access to remedies.

The 2011 Guiding Principles aim to provide guidance in operationalizing this Frame-
work (and are discussed further in Section 2.2). In July 2011 the UN Human Rights
Council endorsed the Guiding Principles and announced the formation of a Working
Group ‘to promote the effective and comprehensive dissemination and implementa-
tion of the Guiding Principles’.®®

The Guiding Principles have quickly become a ‘common reference point in the
area of business and human rights’.% States, international institutions (such as
the OECD), multi-stakeholder initiatives, companies and NGOs have used
the Guiding Principles in different ways.”” A 2014 survey by The Economist of
853 senior corporate executives found that 83 per cent of respondents agreed
that human rights are a matter for business as well as governments;’' it seems
reasonable to infer that the work of the SRSG influenced this majority opinion.
However, the same survey revealed that ‘[wlhile corporate attitudes are evolving
fairly quickly, concrete steps to reform company policies and to communicate such
changes externally are slower to follow’.”” Of course, the survey was not concerned
with the particular impact of the Guiding Principles. Nevertheless, it does capture
the essence of some of the critiques of the Guiding Principles, which argue that
the broadly framed principles encourage, but do not oblige, companies to respect
human rights.” Other criticisms™ of the Guiding Principles centre on the following
issues:

*  Extraterritorial protection of human rights. One of the key issues regarding
state enforcement of human rights (pillar 1) is the potential to protect human
rights extraterritorially (that is, outside a state’s territory). The fact that states
have a duty to protect from third-party violations is non-controversial. How far
that obligation extends and whether it should be applied extraterritorially is far
less settled. The Guiding Principles note that ‘States must protect against human
rights abuse within their territory and/or jurisdiction by third parties, including
business enterprises’.” The Commentary to Guiding Principle No. 2 notes the
possibilities open to states to broaden and deepen the scope of the duty to
protect but does not go so far as to suggest states are obliged to act in this
regard. This approach does not reflect increasing international recognition,
including by UN treaty bodies,” of the legal obligation on states to take action
to prevent abuses by their companies overseas.
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e Flexibility and ambiguity around the commitment for companies to respect
human rights. The Guiding Principles have been criticized for providing ‘far too
much wiggle room [and including] too many “should” in place of “shalls”’.”’
The language used in the Guiding Principles when framing the corporate
responsibility to respect human rights (pillar 2) stems from a social expectation
(not legal obligation) to respect human rights and this is reflected in the recom-
mendatory nature of the language employed.” The flexibility of the language
may be welcomed by some stakeholders to allow for specific idiosyncratic tai-
loring of responses at a corporate level; however, the looseness of the language
may also invite inaction and a business-as-usual approach from companies that
remain hesitant about their responsibility to act.

*  Access to remedy must be mandated. The Guiding Principles provide valuable
guidance for developing state and non-state based systems to provide access to
remedy (pillar 3) for victims of corporate abuses. As the Guiding Principles
note, the concept of access to remedy is multi-pronged and includes judicial and
non-judicial mechanisms. However, as one commentator observed back in 1999,
‘only a selected few among private corporations are likely to willingly submit to
new responsibilities without being legally compelled to do so’.” More than a
decade later, this comment still rings true, particularly with respect to the provi-
sion of reparations for victims of corporate abuse. While the number of corpora-
tions prepared to adopt human rights policies may have risen, the limited
mechanisms for enforcing such policies remain largely embedded in soft law
that, unless hardened, will have a very limited effect in preventing future viola-
tions of human rights by corporations.

The SRSG has often stated that ‘there is no single silver bullet solution to the
institutional misalignments in the business and human rights domain. Instead, all
social actors — States, businesses, and civil society — must learn to do many
things differently’.* The development of the Framework and the Guiding Principles
was a deliberate attempt to break from the divisive discussion of the previous
years and build a more consensual approach to involving all stakeholders, but par-
ticularly business, in building greater respect for human rights. The Guiding Prin-
ciples reaffirm the relevance of all human rights to business but do not end the
debate on how best to address and redress corporate violations of human rights. The
Guiding Principles instead set the stage for further elaboration of industry-specific
standards and mechanisms (both state and non-state based) to protect and respect
human rights.

4 Stakeholder initiatives on human rights

Prior to the development of the Guiding Principles, many NGOs and companies were
already involved in establishing or working within practically focused private or
public—private regulatory initiatives to improve respect for human rights. This
section provides an overview of some of these initiatives (which are discussed more
extensively in Chapter 4) that were generally developed at the behest of NGOs,
unions, companies and/or governments with the aim (in part) of filling the regulatory
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lacuna that emerged from the inability or unwillingness of many states to protect
human rights in the workplace.

One of the earliest initiatives was the Sullivan Principles, developed by Rever-
end Sullivan in 1977, which was a South African code of conduct aimed at ending
discrimination against blacks in the workplace. The 1970s also saw a high-profile
boycott campaign against the Swiss-based Nestlé corporation over concerns about its
marketing campaign of breast milk substitutes in developing countries.®!

Beginning in the 1990s, many companies began to adopt codes of conduct to
guide responsible business practices and, perhaps, to pre-empt tactics such as those
used against Nestlé. Initially, many of these codes were company-specific (and were
often developed in-house without input from external stakeholders) or drafted exclu-
sively by industry.® Over time, however, concerns around the content, legitimacy
and accountability of such codes has seen a trend towards the development of ‘multi-
stakeholder’ codes of conduct. Multi-stakeholder initiatives (MSIs) bring together a
multiplicity of stakeholders to work together to achieve their goals collectively. MSIs
may include representatives from groups as diverse as worker representatives, con-
sumer groups, customers, investors, NGOs, business and governments.

Early MSIs in the corporate responsibility space were initially focused on
environmental issues and include some that are still operating today, such as the
Forest Stewardship Council (1993) and the Marine Stewardship Council (1997).
Other MSIs soon emerged that targeted human rights more specifically and often
focused on particular sectors (such as apparel or mining). Some of the earlier MSIs
focused largely on apparel and footwear, including Social Accountability Inter-
national (1997), the Fair Labor Association (1998) and the Ethical Trading Initiative
(1998). Each of these was, in its own way, attempting to regulate what was seen as a
(partially) unregulated market. Since 2000, a number of industry-specific MSIs have
emerged, including the Voluntary Principles on Security and Human Rights (2000),
the Kimberley Process Certification Scheme (2002), the Extractive Industries Trans-
parency Initiative (2003), the Global Network Initiative (2008) and the nascent Inter-
national Code of Conduct for Private Security Providers (2010). What these MSIs
have in common is an attempt to forge consensus on a sector-specific set of stand-
ards. However, they differ vastly in terms of their structure, membership, govern-
ance, transparency, monitoring and reporting requirements.®® While the proliferation
of codes of conduct — whether company-specific or as part of an MSI — in the last
two decades has meant that hundreds of companies have now publicly committed to
upholding basic human rights, the challenge is to ensure that the standards espoused
in codes or guidelines adopted by business are consistent, comprehensive and, most
importantly, implemented.

Another response to the absence of effective regulation of international labour
standards (particularly in supply chains) has been the development of international
framework agreements (IFAs), which are agreements signed by global union federa-
tions (GUFs) and TNCs. The first IFA was signed by the French food multinational
Danone in 1988 and by 2013 there were 88 IFAs operating globally.®

Like codes of conduct, IFAs can differ from company to company but they con-
sistently reference the ILO core conventions. While some IFAs include monitoring
mechanisms and some do not, their purpose is to provide a framework for labour
negotiations to take place with a minimum floor. IFAs are generally distinguishable
from other codes in the corporate responsibility field because they result from
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negotiation with international workers’ representatives. The focus of IFAs on labour
rights mean that they represent a strong possibility for protecting the rights of
workers in far-flung areas around the globe. However, they too can suffer from some
of the same problems that beset codes of conduct, such as failures in implementation
and a top-down approach that would be strengthened by greater connection to local
organizing.*

It is arguable that the increasing reliance on codes of conduct and/or stakeholder
initiatives to regulate human rights is linked to the lack of better mechanisms, such
as an enforceable international agreement or stronger state protection of human
rights, though their popularity may also be construed as a tactic for avoiding govern-
ment regulation. More positively, the use of these initiatives can also be seen as a
deliberate strategic choice to involve key participants (particularly business) in
developing solutions to business and human rights challenges. The attraction of
adopting a code of conduct can be easily understood if the standards are viewed as
containing only aspirational goals that aim for the best possible scenario with limited
accountability if such goals are not met. But the simple adoption of a code by a
company is very different from a commitment to be involved in an MSI with rigor-
ous monitoring and reporting requirements or signing an IFA with a global union.
The reality is that, not unlike the global state-centric framework for enforcing inter-
national human rights law, such initiatives are only as strong as their participants
choose to make them, and they do not apply to those that do not want to join them.
However, stakeholder initiatives have emerged as an effective regulatory technique
for addressing corporate impacts on human rights and are not only an important sup-
plement to international and national laws but perhaps a more immediate and practi-
cable mechanism for protecting human rights.

5 Conclusion

Multiple mechanisms and stakeholders have been involved in the decades-long
struggle to improve corporate respect for human rights. The acceptance by many
companies in recent years of the relevance of human rights to business has been
driven in part by campaigns involving unions, NGOs, consumers, investors and
workers themselves. This push from the ‘ground up’ has caught the attention of com-
panies, many of which have been forced into the spotlight to defend or redress their
practices. Such stakeholder initiatives often make reference to the international
framework of human rights and labour laws that provide a ‘top-down’ set of stand-
ards that enunciate the rights that are to be respected and protected. National laws
that reiterate such standards are also crucial to developing an environment and busi-
ness culture that values human rights. Accepting that rights must be respected by
corporations, wherever in the world they operate, is one thing, making it happen is
quite another. Utilizing the involvement of multiple stakeholders and mechanisms in
a co-regulatory manner does not absolve a state from protecting rights but rather
recognizes that, at times, a joint regulatory effort may be more effective than simply
relying solely on the traditional state-centric tactics of yesteryear.

Activities in the last 30 to 40 years have seen significant advances in both the
legal and quasi-legal basis for holding corporations to account for human rights
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violations. The steady evolution of a global social expectation that companies should
respect international human rights standards, combined with the occasional foray by
states in adopting an expansive extraterritorial approach to protecting rights, is
changing the nature and possibility of developing a firmer basis for corporate legal
accountability for human rights. The growth and depth of soft-law stakeholder-led
initiatives that have developed around the theme of corporate responsibility have
come about partly in recognition of the failure of legal regulation (both internation-
ally and domestically) to hold corporations to account, but these soft-law initiatives
have become and will continue to be an important tool in attempting to prevent and
remedy corporate rights violations.
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Section 2.2

The United Nations ‘Protect, Respect,
Remedy’ Framework and Guiding Principles

Chip Pitts'
1 Introduction

The United Nations (UN) ‘Protect, Respect, and Remedy’ Framework (Framework)?
and associated Guiding Principles on Business and Human Rights® (Guiding Prin-
ciples) were developed by former Special Representative of the Secretary-General
on the Issue of Human Rights and Transnational Corporations (SRSG), Harvard Pro-
fessor John G. Ruggie. The Guiding Principles were developed with input from inde-
pendent experts and multi-stakeholder consultation from 2005 to 2011. Constructed
on the heels of an ultimately contentious effort by the UN to create new standards,*
Professor Ruggie adopted a more focused approach that emphasized the responsib-
ility of business to respect human rights. The endorsement by the UN Human Rights
Council (HRC) of the Framework (in 2008) and the Guiding Principles (in 2011)
achieved what prior efforts had failed to achieve: broad multi-stakeholder consensus®
and an authoritative UN imprimatur on implementing minimum standards regarding
state duties to protect and business responsibilities to respect human rights. After the
endorsement of the Guiding Principles in 2011, the HRC established a five-member,
regionally diverse Working Group to help oversee and guide the implementation of
the Guiding Principles.
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2 The UN Framework and the Guiding
Principles

2.1 Overview
In 2008 the HRC unanimously welcomed the ‘Protect, Respect, Remedy’ Framework.
These three pillars constitute its ‘differentiated but complementary responsibilities’:

1 the state duty to protect against human rights abuses by third parties, including
business;

2 the corporate responsibility to respect human rights; and

3 the need for more effective access to remedies.*

This simplified description may mislead slightly,” perhaps suggesting that states
merely have duties to protect® and that businesses merely have responsibilities to
respect. In actuality, in situations involving state-owned, controlled or substantially
supported enterprises,’ privatizations, contracts when businesses stand in the shoes
of states'® or that involve contracted state functions,'' businesses may also have other
duties including to protect, fulfil or promote human rights.'

After the Framework was accepted by the HRC in 2008, the SRSG focused on
‘operationalizing’ the three-pronged Framework. This work culminated in the
Guiding Principles, which were unanimously endorsed by the HRC in June 2011.
The Guiding Principles have since become a common reference point in business
and human rights.

The Guiding Principles apply to all states and to all (not only transnational)
business enterprises, regardless of business size, sector, location, ownership or struc-
ture. Guiding Principle 1 provides that ‘[s]tates must protect against human rights
abuse within their territory and/or jurisdiction by third parties, including business
enterprises. This requires taking appropriate steps to prevent, investigate, punish and
redress such abuse through effective policies, legislation, regulations and adjudica-
tion’. The question of the jurisdictional and territorial reach of a state’s duty to
protect under the Guiding Principles is not definitively determined. The Commentary
to Guiding Principle No. 2 notes:

At present States are not generally required under international human rights law to
regulate the extraterritorial activities of businesses domiciled in their territory and/or
jurisdiction.” Nor are they generally prohibited from doing so, provided there is a
recognized jurisdictional basis. Within these parameters some human rights treaty
bodies recommend that home States take steps to prevent abuse abroad by business
enterprises within their jurisdiction.

There are strong policy reasons for home States to set out clearly the expectation
that businesses respect human rights abroad, especially where the State itself is
involved in or supports those businesses. The reasons include ensuring predictability
for business enterprises by providing coherent and consistent messages, and preserv-
ing the State’s own reputation.™

Guiding Principle No. 7 explicitly supports states taking greater extraterritorial steps
in conflict-affected areas, where the risk of gross abuses is seen as especially high.
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Guiding Principle No. 12 states that the responsibility to respect human rights
‘refers to internationally recognized human rights’, including, ‘at a minimum’, those
expressed in the International Bill of Human Rights'> and the International Labour
Organization (ILO) Declaration on Fundamental Principles and Rights at Work,'s
but also other standards and instruments as circumstances require (as when rights of
certain groups may be adversely affected).'’

2.2 Meaning of ‘respect’

The Framework’s second pillar focuses on the business responsibility to respect
human rights, which exists independently, over and above mere compliance with
national laws and regardless of states ability or willingness to fulfil their own human
rights obligations.'® While primarily a negative responsibility — to refrain from harm
— it also includes proactive, positive responsibilities: ‘business enterprises should act
with due diligence to avoid infringing on the rights of others and to address adverse
impacts with which they are involved.’"

The Guiding Principles note that this responsibility applies not only to adverse
impacts that are directly linked to business operations, products or services but also
to linkages via ‘their business relationships, even if they have not contributed to
those impacts’.*® The UN Global Compact has developed a flowchart’’ summarizing
actions to be taken given the Guiding Principles’ distinctions between causing,

What is your company’s relationship to the human rights impact?

VAR | AN

We contributed or may contribute to it We caused or may cause it The impact is directly linked to our
l l operations, products or services by a

business relationship

Cease and remediate the Cease and remediate the
impact or prevent the impact or prevent the impact Do you have leverage over the entity
impact concerned?
YES
NO
Use leverage over other
contributors to mitigate the Use your leverage Can you sufficiently increase your leverage?
impact as far as possible
YES NO
Is the relationship crucial to your business?
G ider termi ing the relati hip, NO
taking into account potential adverse Consider the severity of the impact.
human rights impacts of so doing The more severe the impact, the more quickly you will
YES need to see change before deciding whether to terminate
the relationship.

If you remain in the relationship:
*  Are you making ongoing efforts at mitigation?
*  Are you prepared to accept the reputational, financial
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Adapted from Guiding Principles on Business and Human Rights, Principle 19. or legal ¢ g es of g in the P
Prepared by Ashieigh Owers.
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Figure 2.2.1 What is your company’s relationship to the human rights impact?
(source: UN Global Compact, www.unglobalcompact.org/docs/issues_doc/human_
rights/Resources/Guiding_Principle_19_Flow_Chart.pdf (prepared by Ashleigh Owens))
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contributing and being directly linked through relationships — all elaborations of the
Guiding Principles’ initial references to being ‘involved’ in adverse impacts:*

‘Leverage’ (the ‘ability to effect change in the wrongful practices of an entity
that causes harm’?) is a key factor in determining the appropriate action for the
enterprise to take in preventing or mitigating harms beyond those it causes or may
cause. Even when the business does not cause or contribute but is merely directly
linked to adverse impacts through its operations, products or services by a business
relationship, it should use its leverage to prevent or mitigate the harm.** Guiding
Principle No. 19 notes that

there are situations in which the enterprise lacks the leverage to prevent or mitigate
adverse impacts and is unable to increase its leverage. Here, the enterprise should
consider ending the relationship, taking into account credible assessments of poten-
tial adverse human rights impacts of doing s0.”

The Framework and the Guiding Principles clarify and elevate to a state-
endorsed agreement® the social expectations around businesses respecting human
rights and provide guidance for them to do so. They thus complement, strengthen
and provide further elaboration to the more general approach of the UN Global
Compact, as well as the approaches of the ILO conventions, and a multitude of non-
governmental organization (NGO), multi-stakeholder, academic and other initi-
atives®” in harnessing increasingly powerful businesses to build rights-respecting
business, governmental, political, legal® and social cultures.” The Guiding Prin-
ciples are intended to develop greater normative clarity,® convergence and opera-
tionalization concerning the obligation to respect; in this way, the Guiding Principles
create the potential for positive change. They reinforce minimum standards and serve
as a valuable starting point for change-agents from business,’ civil society®® and
various stakeholders. The Guiding Principles are being referenced in and influencing
legislation,™ agency regulations,** judicial® and quasi-judicial decisions,*® and in
some situations may help empower victims to achieve redress.

The Guiding Principles have also been used by treaty bodies,” special rappor-
teurs,*® and mechanisms such as the Organisation for Economic Co-operation and
Development’s (OECD) National Contact Points and the International Finance Cor-
poration’s (IFC) Compliance Advisor Ombudsman. They have influenced other
global norms forming part of the ‘regulatory ecosystem’,** including ISO’s 26000
CSR standard, the OECD Guidelines for Multinationals and the IFC Performance
Standards. Guiding Principle No. 23 expressly expects that businesses will treat the
risk of gross human rights abuses ‘as a legal compliance issue wherever they
operate’. Some companies use the Guiding Principles as the basis for their ‘com-
pliance’ programmes, although the ways they interpret and implement the Guiding
Principles vary widely, and are usually not subject to independent external over-
sight.** Professor Ruggie has stated that the adoption of the Guiding Principles is the
‘end of the beginning’*' in the ongoing process of clarifying business and human
rights norms.
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3 Operationalization of the Guiding
Principles by business

3.1 Organizational integration and due diligence

Guiding Principles No. 1624 focus on internal company processes and the need to
embed human rights and these principles into business practices throughout the
extended enterprise (including business relationships). This begins with a publicly
available policy ‘approved at the most senior level of the enterprise’. The Guiding
Principles also stress that these internal processes should be informed by stakeholder
and internal as well as external expertise,” widely communicated internally and
externally to ‘all personnel, business partners and other relevant parties’, clarifying
‘lines and systems of accountability’, and embedded enterprise-wide in operational
policies and procedures.** Such integration is crucial, since otherwise the prevailing
conflicts of interest between different business departments (e.g. between the corpo-
rate social responsibility (CSR) department and procurement) will continue to
subvert the company’s CSR objectives.

Guiding Principle No. 17 states that businesses should carry out human rights
due diligence in order to identify, prevent, mitigate and account for how they address
their adverse human rights impacts. The Guiding Principles expect ongoing human
rights due diligence to identify and assess risks to rights-holders (and not merely the
company)* to be completed ‘as early as possible in the development of a new activ-
ity or relationship’,* so that potential adverse impacts can be prevented or mitigated
at early stages like contractual structuring or in due diligence for mergers or acquisi-
tions.“® There is now extensive guidance on this human rights impact assessment
(HRIA) process.” While the Guiding Principles urge companies to assess and
address all adverse impacts simultaneously, they acknowledge that prioritization
based on severity may be necessary where simultaneous action is impossible as a
practical matter.*® For business enterprises with large, complex value chains where it
is unreasonably difficult to conduct due diligence simultaneously across all adverse
impacts, the Guiding Principles leave some room for flexibility:

Where business enterprises have large numbers of entities in their value chains it may
be unreasonably difficult to conduct due diligence for adverse human rights impacts
across them all. If so, business enterprises should identify general areas where the
risk of adverse human rights impacts is most significant.*’

3.2 Tracking, reporting and publicly communicating

on responses

The Guiding Principles call on companies to ‘know and show’ whether the busi-
ness has effectively addressed actual and potential adverse impacts, especially with
respect to vulnerable individuals and groups. They ask businesses to track their
responses using appropriate qualitative and quantitative indicators, integrated into
reporting/disclosure processes.”’ A number of companies have begun Guiding
Principles-compatible reporting.*> An example of transparency is Nestlé’s recent
report on its due diligence and HRIA processes, describing seven HRIAs done with
Nestlé subsidiaries in perceived high-risk countries (Angola, Colombia, Kazakhstan,
Nigeria, Russia, Sri Lanka and Uzbekistan).
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Snapshot
Nestlé’s approach

Nestlé, a company with historical CSR troubles, especially regarding breast milk
substitutes, adopted the Framework® in 2010 and, in the same year, conducted
its first HRIA (with the assistance of the Danish Institute for Human Rights),
focusing mainly on labour rights issues. The Guiding Principles have now been
embedded into an integrated human rights due diligence (HRDD) system, begin-
ning with Nestlé's Management and Leadership Principles (which, along with the
Corporate Business Principles, have been described by Nestlé’s CEO as the ‘non-
negotiable’ principles ‘we expect each and every one’ of Nestlé’'s more than
340,000 employees ‘to live by, every day, wherever they are in the world®) and
extending to 15 other key Nestlé policies/procedures.®

Nestlé’s Human Rights Working Group meets every two months® to give
sustained top-level management support to its one full-time human rights
person. Major department heads participate (Compliance; Human Resources;
Safety, Health and Environment; Legal; Public Affairs; Responsible Sourcing;
Risk Management; Security).”” Nestlé’'s HRDD®® consists of eight interrelated,
interdependent pillars: (i) mainstreaming operational policies; (i) engaging with
stakeholders; (iii) training; (iv) evaluating material risks; (v] assessing impacts;
(vi) coordinating across other functions; (vii] working with external experts and
partners; and (viii) monitoring and reporting.” Pillar (iv] identifies risks at five dif-
ferent levels: corporate; country operations; tier-one suppliers; upstream sup-
pliers; and local communities.®® Pillar (v}, on HRIAs, focuses on eight different
functional areas (Human Resources; Health and Safety; Security Arrangements;
Business Integrity; Community Impacts; Procurement; Sourcing of Raw Mater-
ials; Product Quality/Marketing Practices).®’ Among lessons Nestlé learned are
the advantages of open versus closed questions®? and the importance of distin-
guishing more complex, comprehensive and functionally cross-cutting HRIAs
from ‘audits’.®®

One may question Nestlé’s HRDD approach - whether it is the correct prior-
itization strategy (beginning with labour rights and high-risk countries, as
opposed to a more nuanced view of risks from the rights-holder’s perspective),
whether risks to rights-holders truly take precedence over risks to the business
and whether this is fully understood to be a compliance issue beyond the head-
quarters’ human rights function and other Nestlé Human Rights Working Group
members. But such questions arise because the company has attempted to
implement the Guiding Principles and has publicly shared the results.

3.3 Access to remedy

The third prong of the Framework and Guiding Principles is the need for access to
effective remedies. This continues to remain elusive for most victims of business-
related human rights violations. The state duty to provide effective remedies in the
case of adverse impacts by business is paralleled by the responsibility of businesses
to remedy impacts with which they are involved.** Yet states in reality often fail to
implement their duty to provide effective remedy, because of lack of either resources
or will. The business remedy responsibility strictly applies only to impacts that the
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business ‘caused’ or to which it ‘contributed’, as opposed to those with which the
business is merely linked or involved (although such fine distinctions are unlikely to
be appreciated by victims, increasing risks for businesses that do not broadly attend
to remedies). In addition to cooperating with judicial mechanisms,* businesses are
expected to establish or participate in ‘legitimate’ (for example, accessible, fair,
transparent)®® operational-level non-judicial grievance mechanisms.®” But to date, the
adequacy of company grievance mechanisms remains hotly contested, with many
NGOs and victims sceptical that these will ever be adequate.®®

4 Current implementation of the UN Guiding
Principles

4.1 Implementation by businesses

Implementation of the Guiding Principles by businesses remains at an early stage,
although some initiatives have started in certain sectors (like the Thun Group of fin-
ancial institutions)® and among major companies.”’ The Business & Human Rights
Resource Center (BHRRC) listed fewer than 400 companies with a specific and elab-
orated human rights policy as of May 2015,”" but relatively little is known about the
quality of the implementation of such policies. This seems a small number, vis-a-vis
the estimated 80,000 multinational corporations globally, including most of the
world’s 50 largest and most powerful corporations.”” Thousands more companies
have committed to human rights via the UN Global Compact, which asks companies
to embrace and report on 10 principles relating to human rights, labour, the environ-
ment and anti-corruption but has limited evaluation of substantive implementation
attached to the process.

Snapshot
Hitachi™

Hitachi, a Japanese company, found that it first had to ‘translate’ the Guiding
Principles and ‘human rights’ themselves into Japanese and into its business
awareness and culture as it conducted workshops to educate its senior execu-
tives at corporate headquarters and from its major subsidiaries. The company
found that risk management offered the most motivational lens through which to
emphasize the importance of respect for human rights, and that the classic man-
agement ‘Plan, Do, Check, Act’ process, which Hitachi uses, offered a familiar
entry point to help executives and relevant employees to understand the Guiding
Principles. Embedding its policy commitment into corporate governance, Hitachi
clarified that human rights compliance was obligatory for each of its global busi-
nesses, which have been undergoing training in effective due diligence to address
adverse impacts.

4.2 Implementation by states
While the Guiding Principles repeatedly exhort states to enhance ‘policy coher-
ence’™ both ‘vertically’ (to have the laws, policies and processes to implement their
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international human rights obligations) and ‘horizontally’ (among their different
agencies and governmental levels and between their human rights obligations and
their business-oriented trade and commerce policies), the impact of the Guiding Prin-
ciples in this area appears to be limited to date. For example, state behaviour has
changed very little when participating in international financial institutions (such as
the World Trade Organization, World Bank or International Monetary Fund),”
despite state obligations to protect human rights.”

Several states have developed or are developing National Action Plans (NAPs),
as urged by the Working Group as a means of operationalizing the Guiding Prin-
ciples.”” NAPs are relevant not only for state implementation, but also to encourage
business implementation.” Nevertheless, drafting progress has been slow, with
quality varying widely. The current NAPs lack ‘law and policy coherence’ within
states as there are tensions between the ministries handling commerce, trade, invest-
ment, sovereign wealth funds and government procurement, and those focused on
human rights.

The BHRRC” currently identifies eight countries that have written and pub-
lished NAPs: Colombia, Denmark, the United Kingdom, Finland, Lithuania, Norway,
Sweden and the Netherlands. A number of other countries are currently developing
NAPs, including Argentina, Azerbaijan, Belgium, Brazil, France, Germany, Greece,
Indonesia, Ireland, Italy, Jordan, Latvia, Lithuania, Malaysia, Mauritius, Mexico,
Morocco, Mozambique, Myanmar, Portugal, Slovenia, South Korea, Spain, Switzer-
land and the United States.®

To date, the NAPs have devoted relatively little attention to improving access to
remedy as compared to preventive measures. The commitments and deadlines
included in these reports are often vague or ambiguous, with little content that is
concrete or measureable. Finally, the needs of vulnerable groups, such as indigenous
people, are often overlooked.®’ While NAPs have the potential to foster progress,
especially if used by mechanisms such as the HRC’s universal periodic review, the
UN treaty bodies, Special Rapporteurs and reviews by civil society, the media and
others, developments to date have been limited.*

4.3 Working Group on business and human rights’

role in implementation

To address the implementation challenges associated with the Framework and the
Guiding Principles, the Working Group was established in 2011 to cooperate with
treaty bodies and other HRC special procedures, and to recommend enhancements to
domestic legislation, policies and access to remedy. Empowered to conduct country
visits, the Working Group conducts regional forums as a source of information as
well as education, and with the Office of the High Commissioner for Human Rights
(OHCHR) guides the annual Forum on Business and Human Rights.

The Working Group has been criticized for focusing mostly on state action
under Framework pillar 1 (the state duty), with too little attention given to pillars 2
and 3. The Working Group could do more to identify effective metrics for progress
beyond anecdotal and small survey evidence, in addition to more effectively and
publicly connecting the Framework/Guiding Principles to macro issues such as
inequality, persistent poverty, tax avoidance, counterproductive business lobbying
and corruption.
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5 Assessment of the Guiding Principles

The Guiding Principles have generally been embraced by governments and global
companies but have been criticized by a number of NGOs and academics, especially
for their lack of specificity and inadequate ability to provide access to remedy.®* The
frequent critique® of the soft-law® Guiding Principles as merely ‘non-legal’ and/or
‘voluntary’ arguably neglects the legal nature of soft law, overlooks the complex
hard- and soft-law interplay in this area® and misses the extent to which the Guiding
Principles evolved under pressure to embrace existing and emerging hard as well as
soft-law obligations.®’

Some of the criticisms levied against the Guiding Principles are hard to recon-
cile with the plain language of the Guiding Principles’ text, such as the claims that
they apply only to (i) the narrowly bounded firm and not the extended enterprise
including the firm’s subsidiaries, affiliates or supply/value chain,® or (ii) some subset
of firms or of internationally recognized universal human rights.* To the heftier criti-
cism that victims were inadequately consulted,” the former SRSG argues that the
consultations were extremely wide and legitimate.’!

Other critiques expressed while the Guiding Principles were in draft form,
including those from 125 civil society organizations and several experts,”” argued
that they did not adequately close the governance gaps identified and were in some
ways regressive from the SRSG’s own prior reports and existing international human
rights law.”” These criticisms were significantly addressed during the Guiding Prin-
ciples’ finalization (if not perfectly or to everyone’s satisfaction).

Residual aspects of these long-standing concerns,” however, endure. What the
SRSG said of prior standards is also true of the Framework and Guiding Principles:
they still ‘lack sufficient scale to truly move markets’.”> Business implementation
remains limited and often selective, although defenders of the Guiding Principles
point out that progress takes time and that perfect compliance even with hard law is a
fantasy. Victims still suffer tremendously from insufficient and ineffective remedies,
so critics complain that the Guiding Principles have spurred insufficient progress.
Better laws — and stronger monitoring, enforcement and implementation — are needed
to ensure better compliance.’®

In 2013, Human Rights Watch (HRW) noted that while the Guiding Principles
‘provide some useful guidance to businesses interested in behaving responsibly they
also represent a woefully inadequate approach to business and human rights issues’.
In HRW’s view:

That is because without any mechanism to ensure compliance or to measure imple-
mentation, they cannot actually require companies to do anything at all. Companies
can reject the principles altogether without consequence - or publicly embrace them
while doing absolutely nothing to put them into practice.”

Similar concerns were reiterated very powerfully by Audrey Gaughran of Amnesty
International in the closing session of the December 2014 UN Forum on Business
and Human Rights, when she highlighted that the Guiding Principles will not change
the reality that most victims of corporate abuses remain without effective remedy
most of the time.”
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As the SRSG has repeatedly noted, no ‘single silver bullet’™ will solve the

problem of continued corporate abuse of human rights. While the Guiding Principles
are a useful foundation for companies developing a framework to address human
rights issues, their development does not bring business and human rights challenges
to an end. What is required is a multi-pronged, multi-stakeholder approach — one that
deploys all the major levers affecting corporate behaviour (including hard and soft
law, incentives and values and corporate culture) — to effectively prevent and redress
human rights violations.
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Section 2.3

Incorporating human rights: lessons learned,
and next steps

John Gerard Ruggie

1 Introduction

In March 2015, the Economist Intelligence Unit published a report entitled ‘The
Road from Principles to Practice: Today’s Challenges for Business in Respecting
Human Rights’. It drew on a global survey of 853 senior executives. Among the
headline findings was this:

83% of respondents agree (74% of whom do so strongly) that human rights are a
matter for business as well as governments. Similarly, 71% say that their company’s
responsibility to respect these rights goes beyond simple obedience to local law.

The report quotes Arvind Ganesan, who directs business and human rights at Human
Rights Watch, as saying that as recently as the late 1990s ‘there was no recognition
that companies had human rights responsibilities’.> While many factors contributed
to this shift, the ‘watershed event’, as the report puts it, was ‘the UN Human Rights
Council’s endorsement in 2011 of the Guiding Principles on Business and Human
Rights™* (Guiding Principles).

The Guiding Principles are the first official guidance the Council and its prede-
cessor, the Commission on Human Rights, have issued for states and business enter-
prises on their respective obligations in relation to business and human rights. This
marked the first time that either body ‘endorsed’ a normative text on any subject that
governments did not negotiate themselves, and endorsement was unanimous. |
developed the Guiding Principles over the course of a six-year mandate as Special
Representative of the Secretary-General for Business and Human Rights, through
nearly 50 international consultations, voluminous research reports and pilot projects.*
UN High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, describes the
Guiding Principles as ‘the global authoritative standard, providing a blueprint for the
steps all states and businesses should take to uphold human rights’.> Compared with
normative and policy developments in other highly complex and contested domains,
like climate change, uptake of key elements of the Guiding Principles has been relat-
ively swift: by other international standard-setting bodies, states, businesses, civil
society and workers’ organizations and bar associations.

Needless to say, much more needs to be done. When I presented the Guiding
Principles to the Human Rights Council in 2011, I stated that ‘I am under no illusion
that the conclusion of my mandate will bring all business and human rights chal-
lenges to an end. But Council endorsement of the Guiding Principles will mark the
end of the beginning’.® By this I meant that the Guiding Principles would provide an
authoritative foundation on which to build. They were intended to trigger an evolu-
tion, not as the final word on the subject.
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Our task now is to identify plausible paths ahead. But it is equally important to
understand how we got here, why the Guiding Principles succeeded where previous
such efforts failed. Critics believe it is because the Guiding Principles do not, in
themselves, impose new legal obligations on states or businesses.” This is a partial
and therefore misleading answer. More to the point is the recognition by John
Tasioulas, Professor of Moral and Legal Philosophy at King’s College London, that
the Guiding Principles’ success lies in breaking through certain conventional con-
ceptual and doctrinal ‘shackles’.® These contributed to past failures, and they would
do so again if turned loose on future developments. Hence this chapter is divided
into two parts: the premises underlying the Guiding Principles, and how to build
on them.

2 Foundational logics

I drew the first premise from Harvard colleague and Nobel Laureate Amartya Sen:
the need to rigorously distinguish human rights from human rights law. Sen main-
tains that treating human rights merely as the parents or progeny of law unduly con-
stricts — he actually uses the term ‘incarcerate’ — the social logics and processes other
than law that drive enduring public recognition of rights.” What were some practical
implications of this premise?

The debate around the initiative preceding my mandate, the ‘Norms on the
Responsibilities of Transnational Corporations and Other Business Enterprises with
Regard to Human Rights’,'"” was bogged down by doctrinal differences concerning
whether international human rights law applies directly to business enterprises.
Advocates and the Norms said yes; businesses and most states said no. The Commis-
sion (now Council) rejected the Norms and created my mandate instead. I saw no
reason to replicate the debate. Instead, I adopted the position that companies should
look to internationally recognized rights for an authoritative enumeration not of
human rights /aws that might apply to them, but of human rights they should respect.

This had three decisive consequences. It permitted a clear differentiation
between state duties and corporate responsibilities, satisfying a demand by states and
businesses alike. It shifted the debate from doctrine to the practical question of how
businesses can know and show they respect rights, to which the Guiding Principles
provided the answer: through the human rights due diligence process the Guiding
Principles stipulate for business enterprises to avoid infringing on the rights of others
and address adverse impacts with which they are involved. And it made it possible
for states to endorse the Guiding Principles even if they had not ratified all of the
core human rights conventions — importantly including China in relation to the civil
and political covenant,'! and the United States vis-a-vis the economic, social and cul-
tural covenant.'?

The second premise underlying the Guiding Principles reflects the growing frag-
mentation of international law into separate and autonomous spheres of law. Human
rights discourse is infused with the assumption of a rights-based hierarchy — the idea
that human rights trump not only in a moral sense but that they also do, or at least
should, in terms of the law. Yet in an influential report to the UN General Assembly,
the authoritative International Law Commission concluded that ‘no homogenous
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hierarchical meta-system is realistically available’ within the international legal order
to resolve the problem of incompatible provisions among different bodies of law,
including when different tribunals that have overlapping jurisdictions address exactly
the same set of facts and yet reach different conclusions.' In other words, resolution
cannot be deduced from first principle. It has to be worked out in concrete realms of
practice, where objectives are defined and can be aligned to achieve greater norm-
ative compatibility." Thus, the Guiding Principles stress the importance of national
policy coherence, of addressing cognate areas of policy and law that should be
amended to provide greater space for human rights protection, and of states carrying
that policy coherence with them when they participate in intergovernmental
organizations.

Third, I observed that since the late 1990s the number of new multilateral
treaties has dropped precipitously; not one has been deposited with the United
Nations since 2010 and the most recent were targeted.'” Earlier comprehensive
treaties in complex and contested areas, such as the Kyoto Protocol,'® have not fared
well. Current indications are that Kyoto’s top-down specification of emission cuts
will be replaced by national pledges coupled with peer pressure — essentially an
intergovernmental naming-and-shaming regime. Yet soft-law instruments and
informal lawmaking are flourishing, as are many multi-stakeholder initiatives.'” The
causes are numerous, but among the main factors are the sheer complexity of trans-
national challenges, and global geopolitical/geo-economic shifts, generating a larger
number and greater diversity of interests.

The inference I drew from this observation is that a trade-off exists between
the ‘comprehensiveness’ of international instruments in complex and contested
domains, and their ‘binding-ness’. If you want comprehensiveness, go the soft-
law route. If you aspire to binding-ness, take a targeted approach. I chose compre-
hensiveness in establishing a foundation, with follow-up binding instruments
conceived as ‘precision tools’.'s In contrast, a non-governmental organization busi-
ness and human rights ‘treaty alliance’ is demanding comprehensiveness (all rights
and all businesses), binding-ness (a hard-law instrument) and universal jurisdiction."”
This is so far beyond being feasible or reasonable as to constitute a purely symbolic
gesture.

Fourth, the Guiding Principles rest on the recognition that global corporate
conduct is shaped by three distinct governance systems. The first is the traditional
system of public law and governance, domestic and international. Important as it is,
by itself it has been unable to do all the heavy lifting on this and many other global
challenges. The second is a system of civil governance involving stakeholders
affected by business enterprises and their representatives, employing such social
compliance mechanisms as advocacy campaigns, law suits and other forms of pres-
sure, and also partnering with companies to induce positive change. The third is cor-
porate governance, which internalizes elements of the other two as constraints, risks
and opportunities. While the doctrine of separate legal personality between parent
company and subsidiaries may govern the partitioning of assets and legal liability by
multinational enterprises, risk management and identifying strategic opportunities
typically are enterprise-wide functions.

Developing the Guiding Principles involved participants from each of these
governance systems; it was an instance of polycentric governance. The intellectual
and policy challenge was to construct a conceptual and normative platform whereby
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the three governance systems become better aligned in relation to business and
human rights, compensate for one another’s shortcomings and play mutually rein-
forcing roles from which cumulative change can evolve over time.

To foster that alignment the Guiding Principles invoke the different discourses
and rationales that reflect the different social roles these governance systems play in
regulating corporate conduct. Thus, for states the emphasis is on their legal obliga-
tions under the international human rights regime to protect against human rights
abuses by third parties, including business, as well as policy rationales that are con-
sistent with, and supportive of, meeting those obligations. For businesses, beyond
compliance with legal obligations, the Guiding Principles focus on the need to
manage the risk of involvement in human rights abuses, which means that enterprises
must act with due diligence to avoid infringing on the rights of others and address
adverse impacts that occur. For affected individuals and communities, the Guiding
Principles reinforce ways for their further empowerment to realize their right to
remedy.

Finally, I sought to ensure that promoting implementation and building on the
Guiding Principles would not be limited to the UN. Other actors have their own and
often more powerful sources of leverage over business-related matters. Thus, I
worked with individual governments and businesses, as well as civil society and
workers’ organizations. I also promoted uptake of the Guiding Principles with other
international standard-setting bodies: the International Organization for Standardiza-
tion (ISO); the Organisation for Economic Co-operation and Development (OECD);
the International Finance Corporation; the European Union; the Association of South
East Asian Nations; the African Union; and the Organization of American States.
The result is implementation (highly variable, to be sure) through, and cascading
effects beyond, these distributed networks, national and international, public and
private — even as the expert working group that succeeded my mandate promotes the
Guiding Principles from within the UN human rights machinery.

In sum, the answer to the question of why the Guiding Principles succeeded
where other such initiatives have failed is far more complex than the dichotomy of
voluntary vs mandatory measures that critics invoke. And if, going forward, these
premises are ignored and the process reverts to prior conventional modalities, it
could well revert to prior failures as well.

3 Next steps

Implementation of what is already on the table of course comes first. Let me illus-
trate how the dynamics of implementation unfold and should be reinforced in two
areas in which the Guiding Principles have enjoyed rapid and widespread uptake:
human rights due diligence and non-judicial grievance mechanisms. I then address
three areas of law that should be prioritized.

Human rights due diligence is central to the corporate responsibility to respect
human rights. Mark Taylor traced its path from my mandate into conflict minerals
legislation even before the Guiding Principles were finalized.”® Recently, the Euro-
pean Union adopted mandatory non-financial reporting requirements referencing the
Guiding Principles,*! and several governments and stock exchanges have moved in a
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similar direction. But there was no reporting framework based specifically on the
Guiding Principles. As noted elsewhere in this book,? Shift, the non-profit founded
by former members of my UN team, has produced such a framework.? It helps com-
panies take a deep dive into whether and how well they are aligning their due dili-
gence practices with the Guiding Principles. The results, in turn, will provide
information for sophisticated benchmarking.** Beyond that, governments requiring
and companies conducting due diligence on their own accord are likely to find the
need for more specific sectoral standards than exist in most industries. This is the
focus of the NYU Stern Center for Business and Human Rights. The demand for
assurance frameworks may come next. In short, due diligence has a built-in dynamic
that should be reinforced because it helps reduce the incidence of corporate-related
human rights harm.

The Guiding Principles also promote effective non-judicial grievance mecha-
nisms, state-based and firm-level. Among the former, the National Contact Points
(NCPs) under the OECD Guidelines for Multinational Enterprises have the greatest
global reach. The Guidelines were updated in 2011 and now include the Guiding
Principles’ corporate responsibility to respect provisions. The number of human
rights complaints has since spiked, and the fraction of such cases accepted for NCP
consideration is higher than for other types of complaint.”® But NCP findings against
companies generally have had no material consequences. Canada recently adopted
new corporate responsibility requirements to change that, referencing the Guiding
Principles. Extractive companies listed in Canada that do not comply with the
requirements now can lose government support through export credits and consular
services.?® Other governments should adopt comparable policies.

I turn next to three priority areas for further legal development. One is inter-
national investment law, contained in nearly 3,000 bilateral investment treaties and
investment chapters of free trade agreements. These allow multinational corporations
to sue states for damages, not only in cases of expropriation without prompt and ade-
quate compensation, but also if the economic equilibrium that existed when the
investment was made is upset through policy measures that an arbitration panel
might construe as regulatory takings, which can include labour regulations, human
rights standards and environmental requirements. Moreover, there is a far higher
degree of speculative litigation under the investment regime — trying to push the
boundaries in favour of investors — than in the World Trade Organization.”” A pri-
ority for business and human rights should be to ensure that bona fide public interest
considerations gain greater protection as investment agreements come up for
renewal.

A second area is corporate law, particularly the interpretation it has been given
in recent decades in the Anglo-American system: as requiring maximizing short-term
shareholder value. This has raised the incentive for CEOs to manage to the share
price, discounting other factors, including harm to people and planet. A broader
social conception of the corporation is necessary if we are to meet these challenges.
Towards that end, University of London Professor Peter Muchlinski has outlined
how the Guiding Principles’ due diligence requirements could lead towards a more
robust corporate duty of care.?

My final point concerns judicial remedy for harm done. The current treaty pro-
posal seeks a comprehensive and binding instrument coupled with extraterritorial
jurisdiction.?” This raises serious practical problems. First, given the complex and
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contested nature of business and human rights, a comprehensive and legally binding
instrument would have to be pitched at so high a level of generality that it would be
of little use to real people in real places. Second, the proposal excludes national com-
panies from its scope. This virtually guarantees opposition from multinational firms
and their home states, thus polarizing the process and undermining the hard-won
consensus that has been achieved. Consequently, ‘success’ at best would mean
ending up with the functional equivalent of the UN migrant workers convention.*’
Adopted in 1990, it has yet to provide needed protection for migrant workers
because, as expected, it has not been ratified by any country receiving significant
numbers of migrant workers. Third, even that scenario may be overly optimistic
because there is little indication that most /ost states of multinationals are prepared
to accept home state judicial intrusion into their jurisdiction covering the entire range
of internationally recognized rights, from extrajudicial killings to providing an ade-
quate work/life balance.

Recognizing these constraints, I have advocated a ‘precision tools’ approach to
further international legalization in this space. One obvious candidate is corporate
involvement in ‘gross abuses’.>! This is because of the severity of the harms; because
the underlying prohibitions in relation to natural persons already enjoy widespread con-
sensus among states yet there remains considerable confusion about how they should
be implemented in practice when it comes to legal persons; and because the knock-on
effects for other aspects of the business and human rights agenda would be consider-
able, as was true of the US Alien Tort Statute before the Supreme Court gutted it.*> To
those who say this does not go far enough, Stanford Law Professor Jenny Martinez,
who supports my proposal, provides a compelling response: ‘a first step is better than
no step at all’.** In effect, ‘no step” would result from insisting on an ‘all-in’ treaty.
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and Other Business Enterprises with Regard to Human Rights.! The private sector?
has adamantly resisted the creation of a treaty, as have many governments.

The acceptance by the UN Human Rights Council in June 2014 of a resolution
to pursue a business and human rights treaty revived this prickly debate. The 2014
resolution was sponsored by Ecuador and South Africa, among others. It called for
the establishment of an open-ended intergovernmental working group on a legally
binding instrument on transnational corporations and other business enterprises with
respect to human rights. The mandate of this working group is to ‘elaborate an inter-
nationally legally binding instrument to regulate, in international human rights law,
the activities of transnational corporations and other business enterprises’.® This res-
olution was passed with what has been referred to as ‘the thinnest of political
mandates’.*

The adoption of the resolution immediately sparked strong and contrary views.’
The International Organisation of Employers said in a statement that it

deeply regrets that the adoption of the Ecuador initiative has broken the unanimous
consensus on business and human rights achieved three years ago with the endorse-
ment of the UN Guiding Principles on Business and Human Rights [and that it] is a
genuine setback to the efforts underway to improve the human rights situation and
access to remedy on the ground.®

A counter-movement was led by civil society organizations that favour such a treaty.
A broad coalition of non-governmental organizations signed on to a joint statement
supporting the development of a treaty because of ‘the need to enhance the inter-
national legal framework to protect human rights in the context of business opera-
tions’.” The view presented by Arvind Ganesan,® below, is reflective of the general
support among civil society advocates for a stronger legal framework; but he also
expresses caution about the scope of the current resolution, which excludes national
companies from scrutiny.’

Proponents of a treaty argue that the fundamental nature of human rights
requires a binding instrument and that human rights need to be recognized on the
same level as other obligations in the context of trade and investment.'” As such, a
treaty could recognize and clarify the legal obligations of business with respect to
human rights. In addition, they argue that without legal compulsion corporate com-
pliance with human rights is likely to be sporadic, inconsistent and largely dependent
on the whims of business to ensure their operations are truly respectful of rights. The
provision of a legal framework should not prevent the ongoing development of other
national or soft-law mechanisms aimed at improving corporate respect for human
rights.

Alternatively, critics point to the difficulty of drafting a treaty to cover the
breadth of rights that apply in different industries. They also note that it is highly
unlikely that a majority of governments will support such a treaty. Enforcement of a
treaty (that aims to regulate the activities of tens of thousands of corporations) would
also be a challenge because it would be predicated in part on the need to ensure that
states exercise extraterritorial jurisdiction over their home country-based corpora-
tions that violate human rights. The current process for pursuing a business and
human rights treaty is likely to take years to finish and it is unlikely that a majority of
UN member states will endorse the final product. Some commentators note that
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the binding character of a treaty might be obtained only at the cost of diluted stand-
ards, as states awaken to some of the legal ramifications of a treaty entering into
force; or a treaty might be ‘strong’ but fail to secure the participation of key states."

But neither the length of the treaty drafting process nor the complexity of the process
is a sufficient reason to derail the process at this stage. What is more important is to
ensure that the process is carried out in collaboration with existing mechanisms such
as the Guiding Principles, the OECD Guidelines, industry-focused standard-setting
exercises and the development of multi-stakeholder initiatives, as well as other meas-
ures aimed at regulating the impact of corporate activities on human rights.'

A business and human rights treaty will never stand alone as a ‘silver-bullet’
solution to redressing corporate rights violations. In many ways, devotion to this
mechanism harks back to an era before globalization gathered force and states were
the pre-eminent enforcers of rights. The multi-stakeholder nature of the business and
human rights landscape ensures that no single mechanism — whether an international
or national legally binding instrument or voluntary initiatives — can act as a stand-
alone device to hold corporations to account. However, the existence of an inter-
national legal framework could act in concert with and support the many other
ongoing corporate responsibility initiatives that are currently in play around the
world. The development of a business and human rights treaty should not be viewed
as an either/or narrative’® but rather as an additional mechanism that could help
clarify the legal responsibilities of businesses, be used to encourage the development
of consistent national laws and operate in conjunction with more practically focused
industry-specific standards and metrics that are being developed from the ground up.
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Section 2.5
Towards a business and human rights treaty?

Arvind Ganesan

In July 2014, the United Nations (UN) Human Rights Council stunned companies,
some governments and many in civil society when they voted to start negotiations on
a treaty to address corporate responsibility for human rights abuses. No one, includ-
ing us at Human Rights Watch (HRW), thought that the Human Rights Council
would authorize treaty negotiations concerning the liability of transnational corpora-
tions (TNCs). But, after a contentious and somewhat convoluted process, a resolu-
tion supporting the development of a treaty' emerged — as did a resolution to
maintain the UN Working Group on Business and Human Rights.? In effect, the
Human Rights Council chose to pursue two parallel paths towards corporate respons-
ibility, or perhaps more accurately, two complementary paths.

Since the beginnings of the modern business and human rights movement in the
1990s, there has been a tension between voluntary initiatives that promote business
adherence to human rights standards and expectations for mandatory rules requiring
business compliance with human rights norms. Those tensions came to the forefront
in 2003 when the now-defunct UN Sub-Commission on the Promotion and Protec-
tion of Human Rights released its Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with Regard to Human Rights, an
expansive document that prescribed the human rights obligations of companies.’
Civil society and others wanted strong standards while many business entities and
governments objected to such rules. That disagreement led to a compromise arrange-
ment: the creation of the mandate of the UN Special Representative on Business and
Human Rights that would ultimately lead to the non-legally binding, but widely sup-
ported, UN Guiding Principles on Business and Human Rights* (Guiding Principles).
While the Guiding Principles enshrined the idea that business has human rights
responsibilities, they did not obviate the tension between voluntary and mandatory
standards. In July 2014, that tension became apparent when the Human Rights
Council established an intergovernmental working group to develop a legally binding
instrument to regulate the activities of TNCs.
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In reality, the two views are not in opposition, but reflect a steady evolution
towards stronger standards. For example, HRW has long believed that legally binding
norms are necessary to ensure that businesses respect human rights. For the last few
years, voluntary and mandatory measures have been wrongly portrayed as mutually
exclusive. In HRW’s view, they are each evolutionary steps towards the same goal.
Voluntary initiatives have often become the place where basic norms are developed
and established. For example, the Voluntary Principles on Security and Human
Rights® have established the basic norms on how human rights should be integrated
into security arrangements; and the Global Network Initiative has provided the con-
tours on how Internet and telecommunications companies should protect free expres-
sion and privacy. Such efforts also provide more detailed standards that specify how
companies should comply with human rights norms and, in some cases, offer sophist-
icated monitoring mechanisms to help ensure compliance. The Guiding Principles
provide broad guidance on the human rights responsibilities of business but do not
provide detailed guidance for companies; nor do they attempt to monitor compliance.
Rather, they set out the general roles and responsibilities of governments and business
and provide guidance on how compliance can be achieved.

Both types of efforts are valuable, but fall short when it comes to enforcement
or accountability when human rights problems occur. The Guiding Principles are not
enforceable and, while multi-stakeholder initiatives offer some sanctions, the most
serious often being expulsion from the initiative, such penalties may be inadequate in
the face of serious human rights problems. Moreover, those rules only apply to the
companies that are part of these efforts; for those that are not, there may be no
accountability at all. Nonetheless, these efforts have been essential for establishing
norms and creating new models of compliance. They are not, however, ideal for
comprehensive enforcement of human rights standards.

For this reason, an evolution towards binding standards that involve laws and
regulations requiring companies to respect human rights will be essential for mean-
ingful accountability. But real regulation is far more polarizing and contentious than
voluntary initiatives. This was evident at the Human Rights Council meeting con-
cerning a treaty process, pitting many developing countries at the Council, led by
Ecuador and South Africa, against the United States and the European Union. Critics
warned that a treaty would face strong opposition from some of the world’s largest
companies and the governments where they are headquartered.® Western govern-
ments threatened to sit out the negotiations.

The Human Rights Council treaty meeting also exposed the problems caused by
a narrow (and perhaps ideological) focus on TNCs, even though any company is
capable of infringing human rights and most standards, including the Guiding Prin-
ciples, do not draw this artificial distinction. The emphasis on TNCs occurred as a
result of Ecuador’s insistence, it being the lead sponsor of the treaty resolution. But
this has created a situation where an international apparel company might be bound
by human rights standards, while abusive local factories are not. A treaty with cred-
ibility must cover all businesses. This point does not excuse governments from
enacting national laws to protect workers and others affected by miscreant business
practices, or to allow victims to seek justice in national courts.

Despite the flaws in the Human Rights Council resolution, the reality is that a
treaty negotiation process exists and now presents an opportunity to establish
stronger human rights rules. Companies have been implicated in a litany of abuses
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around the world and rarely pay a price for them, because governments fail to impose
even basic regulations, such as requiring businesses to review and monitor rights
risks. The reality is that those rules may be fairly modest because of how contentious
new international rules will be. The intergovernmental group met again in July 2015
to begin setting out the contours of the negotiations.

The momentum within civil society to push for a treaty may be traced in part to
the Human Rights Council’s 2011 approval of the Guiding Principles. The fact that
the Guiding Principles include no firm requirements and no monitoring of progress
may be seen as a sacrificing of compliance with standards in favour of recognition of
standards. In light of this approach, it is no surprise that implementation of the
Guiding Principles has been woefully inadequate. Nor is it a surprise that the Guiding
Principles did not dissipate the pressure for a stronger instrument, especially in the
face of continued business-related abuses.

The treaty resolution also reflects a parallel development at the national level:
slowly but surely national laws and regulations are incorporating modest elements of
the business and human rights agenda. In the United States, there are new human
rights disclosure rules for conflict minerals and investments in Myanmar, as well as
contentious rules on transparency in the extractive industries.” Similar rules have
developed in the European Union. And other countries, such as India, are starting to
require some reporting on socially responsible practices.® These developments suggest
a slow evolution towards binding standards, at least for reporting. While reporting
requirements are not a substitute for laws and regulations that require human rights
compliance and create accountability for violations, the move towards mandatory
reporting may be the first step in a new body of rules that ultimately amount to a com-
prehensive regime to ensure business adherence to human rights rules.

In this context, the treaty process represents an opportunity to more effectively
safeguard communities and individuals around the globe from abuses involving com-
panies. Perhaps the best outcome would involve governments negotiating transpar-
ently and consulting widely with all stakeholders to constructively identify areas that
might be amenable to new rules. The worst case would be a highly politicized and
contentious process that yields nothing and makes it even more difficult to develop
new norms. In the short term, treaty negotiations could lead to standards that incorp-
orate elements of the Guiding Principles and existing good practices that are increas-
ingly recognized as essential for businesses to fulfil their obligations to respect
human rights, such as mandatory human rights due diligence, public reporting on
human rights compliance and accountability for non-compliance with those stand-
ards. Whatever the outcome, and no matter how necessary a binding instrument is, it
is certain that treaty negotiations will be contentious and new norms may take years
to emerge.
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