THE U.N. GUIDING PRINCIPLES ON BUSINESS
AND HUMAN RIGHTS: THE LEGAL CONTEXT AND
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In June 2011, the U.N. Human Rights. Council' unanimously approved the
U.N. Guiding Principles on Business and Human Rights (“Guiding Princi-
ples”), which were developed over the course of six years of consultations with
businesses, governments, and non-governmental organizations (“NGOs”) held
around the world. The Guiding Principles are the first human rights standards for
companies approved at the global level.

The primary aim of the Guiding Principles is to ensure that companies
respect the human rights of individuals who might otherwise be negatively
affected by business activities. The Guiding Principles have a secondary
benefit as well: companies that follow them are likely to significantly reduce
their legal risk, while also safeguarding their reputations and operations.
The Guiding Principles lay out a “due diligence” process—in essence, a
management system approach—through which companies can identify their

potential impacts on human rights, and avoid or mitigate them. This article
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THE CONTEXT: LEGAL, OPERATIONAL, AND REPUTATIONAL RISK

The position of U.N. Special Representative on Business and Human Rights was created in 2005, at a time when multinational
companies, especially those headquartered in the U.S., were facing an increasing number of legal cases alleging their involvement in
human rights abuses around the world. The legal venues have continued to expand, along with regulations encouraging corporate

respect for human rights. This means that companies face increasing incentives and requirements to develop systems that address their

potential impacts on human rights.

U.S. Litigation

Starting in the 1990s, numerous cases have been brought under the Alien Tort Statute? (“ATS”), a federal statue from 1789 that
enables aliens to bring tort cases in federal court against persons for violations of the laws of nations and U.S. treaty obligations.? In
the first ATS case against a corporation, Doe v. Unocal Corp. (Doe v. Unocal),* Burmese villagers claimed that Unocal had aided and
abetted the Burmese military in crimes including forced labor, torture, and rape.’ Although the case settled, it was the harbinger of
lawsuits to come. The bulk of the cases have been brought against oil, gas, and mining companies, but food and beverage firms,®
pharmaceutical companies,” and large equipment manufacturers® also have faced claims.

The future of the ATS is currently uncertain. In October, the Supreme Court of the United States reheard the case Kiobel v. Royal
Dutch Petroleum Co., and is expected to rule on the extraterritorial effect of the ATS, as well as whether corporate entities can be subject
to liability under the statute.” The Supreme Court’s decision could affect corporate liability under the ATS in a number of ways. The
Court could rule that foreign companies cannot be liable under the ATS, but U.S. companies are subject to suit. Or it might follow the
reasoning of the Second Circuit and determine that companies are not subject to liability under the ATS while corporate personnel
are, in which case senior company officers might face such lawsuits.'” In short, although liability for corporate involvement in human

rights abuses under the ATS may become more limited in scope, that does not necessarily imply that it would disappear altogether.
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Moreover, other substantial - albeit less-heralded —
legal risks will remain, even in the unlikely event that the
Supreme Court rejects both corporate liability and the statute’s
extraterritorial application. Plaintiffs can turn to other laws such
the Torture Victim Protection Act, which establishes a cause
of action for both citizens and non-citizens to sue individuals,
including officials and employees of corpor.

ations, for complicity
in torture and extrajudicial killing.!!

Additionally, if jurisdiction under the ATS is limited,
plaintiffs may bring cases against companies in state court. In
fact, a number of ATS cases already include claims under state
tort law; indeed, in some instances, plaintiffs have brought
actions in state and federal court simultaneously.'? Plaintiffs also
have brought claims of unfair competition and false advertising
against companies in state court. For instance, Nike was sued

under California’s Unfair Competition Law'? for unfair and

deceptive practices. The plaintiff alleged that Nike made false
statements about its labor practices and working conditions
in its factories in an attempt to induce customers to continue
to purchase Nike products.'* The case eventually settled, and

plaintiffs have brought few, if any, similar cases, but the risk of
such suits remains.!5

Non-U.S. Litigation

The web of liability for company involvement in human

rights abuses continues to grow outside the U.S. Under the

emerging doctrine of foreign direct liability, a suit can be brought

in a corporation’s home country for a tort or human rights

violation that occurred in another jurisdiction. The British-
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demonstrating their acceptance as the most recognized human
rights guide for companies. For example, they are now included
in the OECD Guidelines for Multinational Enterprises, under
which complaints may be brought against companies domiciled
in
standard on Social Responsibility adopted by the International

Standards Organization.** Additionally, the Environmental

any one of 42 adhering countries, as well as ISO 26000, the new

and Social Performance Standards of the World Bank Groups
[nternational Finance Corporation ( “IFC”), which apply to a wide

array of companies and projects in which the IFC invests, contain

an enhanced focus on human rights due diligence, including

explicit reference to the Guiding Principles.”® The Equator Banks, a

group of more than 75 large financial institutions, also use the IFC

Performance Standards to guide the assessment and management

of social and environmental risk in project financing.”® A brief

summary of the Guiding Principles follows.
The State Duty to Protect Human Rights

The Guiding Principles rest on three pillars. The first

is the obligation of government
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impacts when they do occur. Moreover, companies should seek
to prevent or mitigate adverse human rights impacts that are
directly linked to their operations, products, or services by their
business relationships.

On a practical level, what does the responsibility to respect
human rights mean for companies? First, they should develop
a policy that commits them to respecting human rights.*! The
development of such a policy should include approval by upper
levels of management to ensure that there is sufficient willpower
for companies to implement it effectively.*2

Second, companies should conduct human rights “due
diligence” in order to identify, prevent, mitigate, and account
for how they address their impacts on human rights. This due
diligence has a broader meaning than its transactional usage in
traditional legal parlance. It means that companies should have
in place systems to identify their potential and actual human
rights impacts, drawing on human rights expertise and in
consultation with relevant stakeholders, such as communities.*
Companies should then integrate the findings into their business
processes by, for instance, assigning responsibility to address
specific impacts, revising their procedures as needed, and
allocating sufficient funds and authority to enable the relevant
business units to implement effective responses.** Moreover,
the effectiveness of those responses should be tracked using
performance indicators.*> In short, companies should prevent
and mitigate human rights impacts as they would other business
challenges—by identifying risks and using their management
systems to address them.

Companies should conduct due diligence not only
on their own operations, but should also seek to prevent or
mitigate adverse human rights impacts that are directly linked
to their operations through their business relationships. The
relationships upon which companies should conduct due
diligence include business partners, entities in their value chains,
and any other entity directly linked to their business operations,
products, or services. This presents one of the most challenging
aspects of implementing the corporate responsibility to respect
human rights, since companies do not always have control over
the entities committing the abuses.

The Guiding Principles acknowledge that the actions
companies can take to prevent or mitigate human rights abuses

will depend on whether they cause or contribute to the abuse,
or whether their only connection to the impact is through a

direct link to their operations, products, or services. When the

10

company causes or contributes to the abuse, it should take steps
to cease or prevent the impacts.

If the company does not contribute to the impact, but is
directly linked to it, the company should exercise whatever
leverage it has to cease or mitigate the impact. The specific
course of action will be context-specific. For example, where a
company’s contractor is found to use forced labor, even if the
company itself is not contributing directly to the abuse, it may
have significant leverage because, if nothing else, it presumably
can end the relationship. In contrast, if a company’s sole supplier
of a rare commodity is implicated in human rights abuses, the
company may possess less leverage. In both instances, however,
company systems should identify such impacts, and the company
should take steps to prevent or mitigate the impact, or consider
ending its relationship with the culpable party.

A key element of the responsibility to respect human
rights is the ability of companies to “know and show” that they
are identifying and addressing their human rights impacts. The
responsibility to respect creates an expectation that companies
whose operations or operating contexts pose risks of severe
human rights impacts should report formally—for example
through their annual reports—on how they address them.
Moreover, impacts or the risks thereof in some instances are
material to investors, in which case they should be included in
SEC reporting.

The Guiding Principles are a compass, not an instruction
book. Companies should consider the full spectrum of
internationally recognized human rights when implementing
their responsibility to respect human rights. But they may find
that certain rights are particularly relevant to their situation,
depending on industry sector as well as their region of operation.
Moreover, the precise manner in which human rights are
integrated into company operations depends on the company’s
structure and culture. Therefore, there is no one-size-fits-all
approach to human rights due diligence. Rather, companies must
devote time and resources to identify their potential impacts and

determine how to best adjust their systems to address them.
Access to Remedy

The third pillar of the Guiding Principles is the right to a

remedy for human rights abuses that do occur.*® Governments

should provide for remedies through their judicial, administrative,
legislative, or other systems. Companies, meanwhile, should

establish operational-level grievance mechanisms for individuals
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and communities that might be adversely affected by their
activities. There are two practical advantages to doing so. First,
grievance mechanisms support the ability of companies to
identify their human rights impacts, thus strengthening their
due diligence. Second, when impacts are identified early, they
can be addressed before they fester or explode into conflict.
Grievance mechanisms might differ significantly by
sector. For instance, mining and oil companies sometimes have
grievance mechanisms at the project site available to community
members. A consumer-facing company, on the other hand,
might establish hotlines to receive consumer complaints or
concerns from workers in its supply chain. A company might also
work with other members of the industry to establish a shared
grievance mechanism.” In all instances, the mechanism should
be legitimate, accessible, predictable, equitable, transparent,
rights-compatible, a source of learning, and based on dialogue

with affected stakeholders.
CONCLUSION

Companies face a web of human rights-related legal risks,
as well as increasing home country regulations to encourage or
require them to respect human rights in their operations abroad.
The Guiding Principles set forth a human rights due diligence
process that helps companies avoid legal liabilities and meet
regulatory requirements, while also demonstrating to investors
and other stakeholders that they are operating responsibly.
Human rights due diligence is not easy and requires companies
to think and act in innovative ways regarding issues that may be
new for many of them. But the Guiding Principles are framed
within an approach that can be incorporated into ongoing risk
management systems in order to provide a valuable addition to

company safeguards—and to doing the right thing.
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